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TO THE HONORABLE COURT: 

On March 7th, 1975, thls Court unanlmously afflrmed the con- 
vlction of appellant Joseph DINapolI* (Waterman, Oakes and Guer- 
feln, Circuit Judges) from the Judgment of the United States Dis- 
trlct Court of the Southern DIstrIct of New York (Duffy.D.J.). 

Cf. Un ited States v. Tramunti . 377 F.Supp. I (S.D.N.Y. 1974). 


POINT I 

THE ARREST. SEARCH AND SEIZURE 
In its reiuctance to "lean over backward to blaze new path- 
ways of Individua! responslbilIty in hard drugs cases" (0.2140,n.26)** 
a dlstIngulshed panel of thls Court has blown a huge hole In the 
Fourth Amendment. If thls declsion becon.es law, pol Ice can Vir¬ 
tual ly arrest and search at wlll any Citizen who lives In a ques- 
tlonable nelghborhood or Is seen In the company of a crlmlnal sus- 
pect. No declsion clted by the Court or the Government, and none 
found by appellant, remotely tends to authorlze the arrest and 

search In thls case. It Is the latest low-water mark of Fourth 
Amendment law. 


If the declsion dld nothlng more than mlsapply establIshed 
prlnc r r>les to f acts, It would warrant rehearlng, for the facts are 

* Judgment also afflrmed as to Cerlale, Christiano 0 'Amico ramha 

and Ware ^Juda^nt 9 ™ 65 *’ Rob, " son ' Russo - Sprlnger, Tramunti * 
r^nded^as to 9 ™U.“ S reVerSed “ to A, °" 2 ° and re «Fsed and 

the wlll be clted by Its paglnatlon preceded by 

are to the reco^. Par * nt eS * S ’ thU5,y ’ "<»—>"• «l-r cltatlons 
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not unique. The essentlal circumstances precedlng the arrest are 
those faclng pollce offfcers everyday -- persons carrylng packages 
Into and out of their homes — Innocent behavlor whlch every Citi¬ 
zen was heretofore entltled to engage In wlthout being arrested. 

But the declslon does far more damage than that; It expllcltly 
glves an unprecedented meanlng to "probable cause" whlch robs that 
concept, and the Fourth Amendment, of Its capacity to protect a 
cltizen's prlvacy and reduces Its tlme-worn prophylatlc restralnts 
to a hollow formula. 

The Court held that DINapoll was subject to arrest and search 
because he arrlved and left his horne In the company of a suspected 
narcotlcs trafflcker, carrylng a suftcase that appeared lIghter 
when he entered his horne than when he left It. Thls (together 
wlth the fact that an attorney's car left the premlses whlle DINap¬ 
oll and Papa were In the house) gave the offlcers "sufficient 
reason to belleve that a narcotlcs transactlon was probably taklng 
place" (emph. supp.) (0.2132), and that there were narcotlcs In 
the sultcase. Even If thls were true, It would not satlsfy the 
Fourth Amendment. Henry v. United States . 361 U.S. 98 (1959) holds 
that "[plrobable cause exlsts If the facts and circumstances known 
to the offlcer warrant a prudent man In belIevInq that the offense 
has been committed" (emph. supp.) (Jd. at 102). Nelther "strong 
reason to suspect," nor "good falth" (Jd. at 101-2) wlll suffice. 
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It Is not enough to have reason to belleve an offense Is probablv 
taklng place; the offlcers must have a bellef that an offense is 
taklng place; and thls bel lef must be based upon "facts and cir- 
cumstances wlthin (the arresting offlcers') knowledge...sufficient 
in themselves to warrant a man of reasonable cautlon In (that) 
bellef." CarroII v. United States . 267 U.S, 132, 162 (1925); 
JLC3,P er v. United States. 358 U.S. 307, 313 (1958) . Offtcer Pal- 
latronl had no such bellef and platnly could have had none. The 
Court's opinlon thus elevates susplclon Into "probable cause" and 
deprlves the Fourth Amendment of Its essent Ia1 meanlng. 

The pernlcious Implicatlons of the declslon, moreover, do not 
end wlth Its redeflnltlon of probable cause, for It equlps the hy¬ 
pothetica 1 reasonable man, who heretofore set the standards of 

probable cause, wlth pol Ice paranoia, and Implledly accepts pol Ice 
contrIvance. 

The Court takes two pages (0.2128-2129) to dlspose of the fact 
that what Pallatroni sald he "attached quite a bit of signiflcance 
to" (S.103) was InstgnifIcant, namely, Papa's use of a rented car. 
Wien It was concluslvely establIshed In the hearlng before Judge 
Brleant that the car was not a rented car and Pallatroni elther 
lled or made an Inexcusable error, the Court should have remanded 
to Judge Duffy, who very llkely would have had a different vlew 
of PallatronMs credibillty. Instead, the Court concluded that 
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Pallatroni's "mlstake" was InsfgnlfIcant, for In the Court's vlew, 
a deaIer car, whlch the Pontiae was and whlch Pallatronl knew It 
was. Is equa 11y susplclous because It too helps obscure the drl- 
ver's Identity. What the Court overlooked, however. Is PallatronPs 
admlsslon that he had never heard of a dea1er's car belng used In 
a narcotlcs transactlon (B.227). Furthermore, the ,suggestlon that 
a deaIer car could conceal Papa's Identity and was therefore equally 
suggestlve of a narcotlcs transactlon (0.2129) (an assertlon that 
no_one testlfled to) falis only sllghtly shy of absurdlty. Every 
one of the offlcers knew Papa on slght, and the dealer's car could 
eas11y be traced to hlm In any event, 

The Court's treatment of another of Pallatroni's false clalms 
Is equally alarmlng. Pallatronl clalmed to have concluded that 
attorney Rlchman's car was belng used as a decoy, to "take the heat 
off" a major narcotlcs transactlon. The Court found thls "plauslble" 
(0.2130) even though the claim was predlcated upon PallatronMs 
testimony that he was unable to leam the ownershlp of the car, 
testlmony proven to be false In the hearlng before Judge Brieant. 
Ignorlng the perjurlous predlcate for the "decoy" story, the Court 
opines that It makes no dlfference that the offlcers knew the car 
was an attorney's car; "Attorneys, unllke Calpurnia, are not neces- 
sarlly always above susplclon, even In narcotlcs cases" (0*2130). 

But ,s f»on«b 1 e to conclude from evldence that an attorney Is 







present at a meetlng and then leaves, that a major narcotica trans- 
actlon Is then In progress and the attorney Is a participant in It? 
Was there the slIghtest suggestlon of an empirica) basis for such 
an Inference? Could there have been? If paranola about attorneys 
permlts them ari™ facie to be consldered co-consplrators wlth 
suspected narcotlcs dealers In whose company they are seen, then 
attorney Rlchman could have been arrested and his brlefcase searched 

too. The reductio ad absurdum to whlch appellant OINapoll alluded 
In his brief (p. 15) has arrlved. 

The thrust of the Courfs oplnlon In Justlfylng Pallatronfs 
arrest. search and selzure under the Fourth Amendment found prob- 
able cause because of the bellef that 1908 Bronxdale Avenue was a 
susplclous address IInked to narcotlcs trafflc (0.2125); Vincent 
Papa was a well-known narcotlcs violator (0.2126); the use by Papa 
of an alleged leased or rental car was significant In that It was 
an effort to avold detectlon (0.2128); attorney Rlchmond's car 
drove In a circular route thus creatlng In Pallatronl the bellef 
that Its task was to take heat off t*e survelllance (0.2130); and 
a llght sultcase went Into 1908 Bronxdale Avenue belleved carrled 
by Papa and a heavler sultcase came out (0.2131). 

Oetectlve Spurdls and Patrolman Rellly went to 1908 Bronxdale 
Avenue. Bronx, New York, on February 3rd, 1972, to execute a "John 
0oe" narcotlcs arrest warrant only after golng to several other 
Places. It was very much llke a last resort. 1908 Bronxdale was 
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not a narcotles haven and It had never been associated wlth nar- 
cotlcs actlvltles. At most the Court's oplnlon relles on the 
facts that because one Facchlano, belleved Involved In narcotlcs 
but not even named as a conspirator In thls case, was observed 
outslde the Cottage Inn In conversat Ion wlth someone seated In 
a car reqIstered to a person at 1908 Bronxdale and that four 
months prior to the arrest, search and selzure a Joseph OlBene- 
detto, an owner of the Cottage Inn, was arrested exltlng 1908 
Bronxdale Avenue for Grand Larceny automoblle. 1908 Bronxdale was 
susplclous.*** The Government never even attempted to demonstrate 

that elther Papa or DINapolI knew Facchlano or were llnked to hlm 
In any way. 


The fact that Papa was known to Pallatron! as a narcotlcs 
violator Is undlsputed. Clearly thls alone would be Insufflclent 
to justlfy a search of Papa, much less DINapolI. The contnun Icat Ion 
from other arrestlng offlcers recelved by Pallatronl who was not 
at the scene was that Papa was carrylng a sultcase Ir.to 1908 Bronx¬ 
dale, a resldence In whlch the offlcers knew Papa dtd not reside. 
Pallatronl felt susplclous that Papa known to reside In Queens was 
at 1908 Bronxdale. He was a flgure unfamlllar to the area accord- 


Ing to Pallatronl. It was Papa that was the target and the subject 

*** Joseph DIBenedetto testlfled In behalf of DINapolI and Indl- 

hC W ! S , a f ° rmer tenant at 1908 Bronxdale before the 

ln r thl Un?Iid a ^ r S i? ,nt ! y ,ndlcted w,th h,m fo? shylocktng 
In the United States Dlstrlct Court for the Eastern Dlstrlct 

of New York. 
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of PallatronPs attention. The agents mlslnformed thelr Group 
Supervlsor Pallatronl for !t was DINapolI, not Papa, golng !nto 
his own home wlth a seemlngly 1Ight sultcase In his hand. The 
Court called attention to the extensive survel1 lances at the 
Cottage Inn and 1908 Bronxdale Avenue and yet none of the law en- 
forcement offlcers Invoived knew or even could recognize the prln- 
clpal resident of 1908 Bronxdale, Joseph DINapoll. Whlle reason- 
able error commltted by the offlcers In assesslng whether to effect 
an arrest and search can amount to probable cause glven speclflc 
Information the absence of reliable Information cannot elevate ab- 
solutely erroneous or non-exlstent Information wlthin one of the 
exceptlons to the Fourth Amendment. Pallatronl was erroneously 
told by his own men that It was Papa carrying a sultcase Into an 
address unusual to hlm, Pallatronl acted on thls Information. 

The offlcers on scene admltted at the hearlng thelr mistake al- 
though they perpetuated It In thelr Intelllgence reports. The 
Court nevertheless found reasonable Pallatronl's rei lance on the 
mlsInformat ion glven to hlm by his own offlcers. The truth was 
that It was DINapoll at his own resldence wlth his own sultcase -- 
a very usual and common slght anywhere In the world. 

The car drlven by Papa was nelther leased nor rented. Palla¬ 
tronl was carried away wlth Papa's unexpected presence at the scene 
and at best confused as to the fact that Papa was driving a car 
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wfth dea 1 er 1 s plates. Havlng received wrong Information from his 
surveIIIance team as to Papa carrylng the sultcase, he now clalmed 
that he received wrong Information from Communications to the effect 
that Papa was now drlvlng a rented car. The fact was that Papa was 
drlvlng a Pontiae wlth dealer's plates because his own automoblle 
was undergolng repalrs. 

Now actlng upon a well of mls-Informatlon provlded by pol Ice 
offlcers whlch In the Court's op’n!on was worthy of elevatlon to 
a Fourth Amendment exceptlon, Pallatronl decided to participate 
personaliy In the surveIllance at 1908 Bronxdale Avenue. Attorney 
Rlchmond left 1908 Bronxdale at nlght and in the heavy raln. He 
had the mlsfortune of maklng a wrong turn. Pallatronl promptly 
clalmed that thls created the impresslon that attorney Rlchmond's 
objective was to take the heat-off the surveIIIance. The Govern¬ 
ment never contended other than an honest mlstake both by Rlchmond 
as to his own drlvlng and Pallatronl as to the conciuslon drawn. 

The Court, nevertheless, found stili another element of reason- 
ableness In thls comedy of errors thus avotdlng the sanctlon of 
the Fourth Amendment. 

p allatroni clalmed to have made the decision to stop the 
Pontiae and arrest the occupants DINapoll and Papa. He dld so not on 
what he had seen but on what offlcers under hlm erroneously ob- 
served. Had Pallatronl been correctly advised that DINapoll was 









golng fnto his own house wlth a sultcase and left thereafter 
wlth a heavler one, even In the company of Papa, that attorney 
Rlchmond made a wrong turn by i.ilstake and knew nothlng of a sur- 
ve11 lance, and that Papa was not In a rented or leased car, It 
seems reasonable that Pallatron» would not have made the declslon 
hlt the car. One's cwn observatlons may lead to erroneous 
Interpretat Ion*, but here pol Ice offlcers through mls-Informat Ion 
attempt to elevate a fact sltuatlon whlch Is flgment to probable 
cause. 


(a) Relevancv . 

The fact that only a photograph of the almost mlllton dol - 
lars was shown to the Jury Instead of the actual money detracts 
llttle If anythlng from Its Impact at trlal. A slgh of dlsbellef 
emanated from the Jury when the Government alluded to the selzure 
for the flrst time In Its openlng statement. The overflow of 
prejudlclal effect balanced against Its probative value made It 
ImpossIble for DINapolf to recetve a falr trlal and furthermore 
obllged hlm to submtt Into the record a felony convlctlon based 
upon extortlon and shylocklng to the Jury without even testi c y- 
Ing In an effort to explafn and mitigate the prejudlclal Imbal- 
ance of the money. Horeover, the re^elpt of the money cloaked 
DINapoll wlth assorted professlonal crlmlnallty not germane to 
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the Issues of thj case. 

The polnt Is well-made by the Court that "the $960,000 could 
also be taken to be at least In substantia 1 part narcotlcs pro- 
ceeds" (0.2142; emp. added). But the Jury had no buslness spec- 
ulatlng on such a matter. Desplte defense requests, the trlal 
court made no effort whatsover to Hmlt testlmony about the 
amount of money selzed from DINapoll to an amount consistent wlth 
the issue ralsed by the Indlctment. At the then golng rate of 
$21,000 per kllo an amount well-under $100,000 was at the very 
minimum approprlate. The Dlstrlct Court denled a 11 appllcatlons 
to mlntmlze the prejudlclal Impact of the selzure and reduce It 
to an amount consistent wl>.h the proof. In Williams v. United 
* tates » 168 U.S. 382 (1897) a convlctlon was reversed on slmilar 
grounds. Furthermore, there was nelther proof nor clalm by the 
Government of a sudden aequis It Ion of wealth. By reducIng the 
amount as requested by the defense. It would not have been neces- 
sary for DINapoll to have Informed the Jury that he was a con- 
vlcted felon, and the prejudlclal Impact of the testlmony would 
have been wlthIn tolerable bonds. 
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11 

POINT || 

SUFFICIENCY OF THE EVIDENCE - 

Although we mu st accept the vlew of the evldence most favor- 
able to tha Government for purposes of appeal. It 1$ also true 
that as a matter of law It was Incumbent ipon the prosecutlon 
,to demonstrate at trlal that OINapolfs partlclpatlon In the 
Consplrecy was establlshed wlthln the guldellnes of United Stare. 
v. Gune*, 4.7 F.2d 1116 (2nd Clr. 1969); United St.r.. v . D-Amato 
«93 F.2d 362 (2nd Clr. 1974). The Court held that Pugllese', 
dellvery of .8,000 or .10,000 to DINapoll for an unspeclfled pur- 
pose was proof of DINapoll •* membershlp In the consplracy. even 
though PanntrelIo dld not know by he.rlng or otherwlse If DINapoll 
was engaged In narcotica actlvlty. Tha money was pald preclsely 
at a perlod when DINapoll was Involved In loan sharklng aecord- 
Ing to tha Government. The fact that DINapoll f.lled to count 
the money In Fugllese's presence does not prove that Pugllese was 
an undari Ing, dellverlng to his boss, slnce even In such . re- 
latlonshlp a count would be cpproprlata. Horeover, It wholly 
falis to Show a narcotlcs relatlonshlp. 

The Court polnts out that a narcotlcs relatlonshlp nead not 
have been drawn by tha Jury but could have been (0.2142). The 
quantun of legal proof necessary to establlsh DINapoll's partl¬ 
clpatlon In the consplracy was not mot by Inferences from 
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— - e1 facts » *** an actual showfng by the Goverrwient that Dl- 
NapoIPs knowlngly knew of the objectlves of the narcotlcs con- 
splracy and wlllfngly Jolned it. The fact that DINapoli was at 
one time arrested with $967.450, does not ralse the level of the 
proof to anythlng other than speculatlon. Pannlrello^ assertlon 
that he never witnessed a narcotlcs transactIon In his presence 
involvlng DINapoli places the delivery of $8,000 or $10,000 In 
Its proper prospective, These statements In conjunctlon wlth 
the Pannlrello assertlon »0118010 plcked up the kllo from DINapoli" 
was wlthln the realm of hearsay and therefore wlthln the standlng 
hearsay objectlon and the motlon to strlke preserved at trlal. 

Only a readlng out of context permlts the concluslon that Pan¬ 
ni re lio's assertlon could be taken "as fact found by the Jury" 
(0.2144). 

The dlrect proof absent hearsay adduced agalnst DINapoli 
pales by comparlson wlth that offered agalnst Alonzo In thls case. 
Although Pannlrello could not testlfy agalnst DINapoli as elther 
havtng dealt In or belng observed In any narcotlcsactlvlty, he 
dld testlfy to a dlrect sale of drugs to Alonzo, who had admltted 
belng a dealer prevlously. In order to permlt htm to "get rolllng 
agaln". Whereas the Court's optnlon calted attentlon to the fact 
that Pugtfese assoclated with DINapoli "at 1908 Bronxdale and at 
the Beach Rose Socia! Club", conflrmlng the likellhood of the 
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establIshed business relatlonshlp, the Court vlewed Alonzo's prcsence 
at an apartment when Pannlrello made a delivery of drugs to Hansen 
as Innocuous, indlcattng that presence aIone was not enough. United 
States v. Tu> re 11 , 474 F.2d 872 (2nd Clr. 1973) (0.2150). Alonzo 
thus recelved the benefit, and rlghtfully so, of the slngle trans* 
sctlon line of cases. InterestIngly, Alonzo, who was llnked by 
dlrect proof tonarcotlcs actlvlty by PannlreMo's deallngs wlth 
hlm es-?.ap?s his convlction, whtle DlNapolI's twenty year sentence 
Is afflrmed on what Pannlrello allegedly heard from others. 

POINT III 

A SINGLE CONSPIRACY . 

The Court's oplnlon rejectlng appellant's multiple consplracy 
argument leads to the concluslon that because Macy's and Glmbels 
buy and se 11 the same Westlnghouse products they are not really 
competitors but engaged In a common, jolnt business venture (0.2136* 
2141). Thus, Kotteakos v. United States . 32b U.S. 750 (1946) Is 
emasculated. 

The record at trtal clearly establIshed that even If DlNapolI 
was engaged In narcotlcs trafflc, he was at a minimum a business 
competitor of Inglese. The Court polnts prlmerlly to Barnaba and 
Mamone as the llnks that establIshed that the "DlNapolI" and 

i 

"Inglese" operations were a slngle venture (0.2136-7). The Court 
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adds moreover, that Pugllese had knowledge of Intimate detaMs 
regardlng the Inglese operation (0.2137-8), and that the tw 
organlzatlons were llnked by sales to common distrfbutors (0.2138). 

John Barnaba was an indeperident contractor. He attempted 
purchases from Lessa, bought heroln from Inglese and Pugllese. He 
worked for no one but hfmself. The evldence establlshed that he 
was not pald by either Inglese or Pugllese (much less by DlNapoll); 
that he purchased heroln at negotfated prlces. At one time or 
another his business was sollclted from Lessa, Pugllese, and Inglese, 
the 1atter asklng that he deal excluslvely wlth hlm to the exclu- 
slon of the others. Inglese required Barnaba to pay In advance 
but Pugllese was wllling to trust Barnaba, and furnished hlm wlth 
heroln on consignment. Whlle the Court assumed that thls "may be 
taken as evldence of mutual trust and cooperatlon between the 
operatlons and Indicative of the llnk between them'*, It proves 
the exact opposite. It stralns loglc not to see that there was 
no Jolnt sales pollcy between the two operatlons and that each 
vled for the other's customers. The fact that Inglese (Tramurtl) 
mlstrusted Barnaba and warned hlm not to purchase drugs from any- 
one and Pugllese (DlNapoll) extended credit, establlshes no concert 
or egreement as to pollcy between the operatlons. Bai naba was 
not obllgated to guarantee any quantlty of purchases, nor required 
to jve his customers either known or approved. He dld not know 
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Papa, the so-called common source of supply to both groups, from 
whom he purchased drugs through Lessa, nor dld he attempt to 
Identlfy DINapolI In the Courtroom, nor claim he knew hlm. Under 
the Court's reasontng, had Barnaba also purchased drugs from say 
Jack Spada, thls would have meant that the Sperlfng operatlon was 
llkewise a part of the present consplracy. United Statas v . 
SgarUng, No. 73-2363 (2nd Clr. Oct. lOth, 1974). The fact that 
Barnaba purchased drugs from Inglese and later from Pugllese Is 
not proof that Inglese and Pugllese were pertners In an unlawful 
agreement to violate the Federal Narcotlcs Laws, but stmply 
establtshes that Barnaba knew both Indlvlduals and dealt wlth 
each at arm's length. 

The Court noted (0.7114 N.12) that Mamone was 0lNapoll's 
partnar and slngled hlm out as decfslve of the llnk becween the 
two organizatlons. Mamone vouched for Barnaba's customer Forbrlck 
to Inglese, In tho sense that he could be trusted. slnce Inglese 
dld not want to meet hlm personally. Such a reconrondation meant 
not that Inglese (Tramuntl) was Mamone's (DINapolI) partner, but 

i 

at most that Mamone was frlendly wlth Inglese and trusted hlm. 

At most Mamone was a casual facllItator who Is entltled to the 
treatmant of United States v. Hysohlon . 448 F.2d 672 (2nd Clr. 
1959). The asslstance Mamone rendered Inglese in November, 1970, 
at the Beach Rose Club In helping hlm count money recelved from 


* — u. 
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Barnaba as advance payment from Forbrlck for narcot ics (0.2137) 
was at best Innocuous. Mamone was not told the money was for 
drugs. It dld not resuit In Inglese glvlng Mamone any money 
or an order to suppiy narcot(cs. At best It was Mamone helplng 
Inglese count undesIgnated money owlng to Inglese fur drugs to 
be suppiled by Inglese. We do not question that the evldence 
fn thls respect polnts to the fact that Inglese and Momone are 
frlendly and that Inglese trusted Mamone In his "okay" of For¬ 
brlck and In countIng the latter's money as an accomodatIon. 

The fact Is that Barnaba was et the time lnglese's custorner, and 
Inglese would not trust hlm In his recommendatlon of Forbrlck nor 
In the accuracy of the count of money advanced by Forbrlck through 
Barnaba to Inglese. Flnally, Mamone 1 s offer of asslstance to 
Barnaba regardlng a dtspute wlth one of his customers, Burke, de- 
plcts Mamone at best as a gratultous Interloper, slnce Mamone dld 
not participate In Barnaba's transactlon wlth Burke nor In any 
of the representatlons made nor the resultlng dlsbursements. 
Furthormore, there was no set-off of any klnd. Mamone was not 
offerIng to refund money nor to repiace the narcotIcs. He was 
In effect offerIng to speak wlth Burke not to harm Barnaba. 
Mamone's actlvftles on the trlal record called by the Court as 
"somewhat shadowy" (0.2144) amounted to vouchtng, countIng and 
offerlng to Intercede to avold personal vlolence to Barnaba. 
















CONCLUSION 


Petltloner Di NapoII respectfully moves that he be granted 
a rehearIng en banc pursuant to Rules 35 and 40, of the Rules 
of Appellate Procedure, together wlth such other and further 
rellef as may be Just and proper In the premlses. 

Respectfully submltted, 
s/ Steven B. Duke 

f 

s/ Frank A. Lope* 

Attorneys for Appellant 
DI Napo!I 
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